CHAPTER 3.
MARTIAL LAW.
Meaning of   THE term, martial law, means in international law the powers
Martial Law. exercised by a military commander in occupation of foreign terri-
tory. The term, martial law, is also used to describe the action of
the military when, in order to deal with an emergency amounting
to a state of war, they impose restrictions and regulations upon
civilians in their own country. It is this meaning of martial law that
will be discussed in this Chapter. That the military may in a time
of major emergency exercise such abnormal powers is recognised by
common law: Marais v. General Officer Commanding, [1902] A.C.
109. The term, martial law, is, however, misleading. The powers of
the military are different only in degree and not in kind from those
of the ordinary citizen. Moreover they are part of the ordinary law
of the land. Every citizen (and a soldier is a citizen) is under a duty
to assist in the suppression of riotous assemblies and insurrections
and in repelling invaders. The task of dispersing riotous assemblies
in time of peace is best directed by the local civil authorities who
have knowledge of local conditions. Normally an officer in com-
mand of troops will act only if called upon to do so by a magistrate.
None the less he must exercise his own judgment whether to use force
and, if so, how much force to use.  The instructions of the civil
authority will, however, rightly influence his judgment and will
normally be followed,1 In time of invasion or insurrection on a wide
scale a reverse state of affairs arises. Both citizen and soldier have
the same duty, but the military are in a state of war the best judges
of the steps that should be taken. They are then entitled to give
directions to and impose restrictions upon civilians in order to fulfil
their duty to repel invaders or suppress rebels. This duty is a duty
not only of the citizen but of the Executive. In time of war the
Executive would normally act through military commanders. The
duty is that of the Crown and its servants and of all citizens.
Interference       When the Government desires extraordinary powers for the
JSjJk             military, emergency statutes are passed by Parliament, e.g. the De-
ans" fence of the Realm Acts, 1914-15, and the Emergency Powers Act,
1939. Power may be taken to declare what is indistinguishable from
a state of martial law as a common law power. For at common law
there exist, apart from statute, powers to repel force by force and to
1 See Evidence of Lord Haldane, then Secretary of State for War, before
a Select Committee on Employment of Military in Cases of Disturbance (H. C.
236,190$); Manual of Military Law (1929), p. 256.